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Aims of the lecture

Upon completion of this chapter you will be able to:

explain the meaning of the different types of
partnership

discuss how partnerships are established

explain the authority of the partners in relation to
partnership activity

outline the liability of the partners for partnership
debts

explain the ways in which partnerships can be brought
to an end.
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1 Types of Business Organisations

Unincorporated:
. Sole trader (seltemployed)

- Partnership
. General
- Limited

Incorporated:
- Limited Liability Partnerships ( Partnership Act 2000
- Private limited companies
- Public limited companies
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2 Definition & Types

A partnership Is arelationship which subsists between two
Or more personscarrying on abusinessin common with a
view to profit : s1 Partnership Act 1890 (PA 1890).

Legal types of Partnership:
Partnership -
Limited partnership -

Limited liability partnership (LLP) -
Legally separate from
Its members.
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2 Partnership (general)

In order for a partnership to exist, a business must be
carried on with a view to profit . This means that the
persons involved in the partnership intend the
business to yield a profit and they are all entitled to
share in that profit.

The following do not createa partnership:

. joint ownership of property
- the sharing of gross returns
- the sharing of expenses.

Actor shot in the theatre: Cox v Coulson (1916)
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2 Partnership (general)

A partnership begins when the partners start theirbusiness

activity . The actual agreement may be made earlier or later
than that date.

The partnership agreement is acontract . Like any contract it
may be:

. express (e.g. oral, in writing or by deed), or
- Implied.
The partners are contractuallybound by the terms they

have agreed, even If they conflict with PA 1890. They have
mutual rights and duties .

Liability : joint and severe (100%).
No limits of members (2002).
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2 Limited partnerships

A limited partnership Is a partnership in which the liability

of one or more partners islimited to their capital
contribution .

A limited partnership must fulfil the following conditions:
There must be at leastbne partner with unlimited liability .

The partnership must beregistered with the registrar of
companies as a limited partnership.

Limited partners may not participate in the management
of the business. If they do, they forfeit their limited
liability.

A limited partner _has no power to bind the firm to
contracts, i.e. unlike the unlimited partners, he isnot an

agent
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2 Limited partnerships (LLPS)

Characteristics of a company : limited liability,
separate legal personality.

Pressure to recognise the needs of some partnerships
(especially professional partnerships such as solicitors,
accountants and auditors) to limit their liability and
have separate legal personality without having to form
a company resulted in
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2 Limited partnerships (LLPS)

- Must end with Limited Liability Partnership, llp or LLP.
Rules on choice are the same as for companies.
Incorporation

- Incorporation document must be delivered to registrar
stating name of LLP, location and address of registered office,
names and addresses of members (minimum two).

. Must send adeclaration of compliancethat LLP satisfies
requirements of the Limited Liability Partnerships Act 2000.

- Registrar issues &ertificate of incorporation .
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2 Limited partnerships (LLPS)

First memberssign incorporation document. Later members join by
agreement with the existing members.

Membership cease®n death, dissolution or in accordance with
agreement with other members

Rights and dutiesare set out in membership agreement. If no
agreement, governed by Limited Liability Partnership Regulations
2001

Each member acts as an agerdf the LLP.

Designated members
Perform the administrative and filing duties of the LLP.
Incorporation document specifies who they are.

Must be at least two designated memberslf there are none, all
members will be designated members.
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2 Limited partnerships (LLPS)

Members are treated as if they are partners carrying on business in a
partnership, i.e. they payincome tax, not corporation tax.

Llablllty for debts

The liability of a member of an LLP to contribute to its debts is
limited to his capital contribution . However, there is no
requirement for a capital contribution, and any contribution made
can be withdrawn at any time.

If an LLP goes intoliguidation , the court can order the members to
repay anydrawings made in the previous two yeardf it can be
shown that the member knew or had reasonable grounds to believe
that the LLP: z was unable to pay its debts at the date of withdrawal,
or z would become unable to pay its debts because of the
withdrawal: s214A Insolvency Act 1986 (IA 1986) The fraudulent
and wrongful trading provisions of |1A 1986 apply to members of
LLPs in the same way as they apply to directors of companies .
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2 Limitedliability partnershipgLLPS)

Differences between LLP and partnership

- The liability of the members of an LLPIs limited to the
amount of capital they have agreed to contribute.

. The LLP must fileannual accounts and an annual report
with Companies House.

- LLP is anatrtificial legal entity with perpetual
succession It can hold property in its own right, enter
Into contracts in its own name, create floating charges,
sue and be sued.
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3 Types of partners

General partner - Actively involved in the day-to-day
business.

Sleeping partner - Takes no active part in the
running of the business.

Limited partner in a limited partnership -
Contributes a specific amount of capital; Liability
limited to that amount; Cannot take part in the
management of the firm.

Salaried partner - Not a real partner unless he also
receives a share of the profits.

©Egle Dagilyte, PhD Researcher in Law, KCL



/

“4Authority of partners Agency
relationship

When entering into a contract to carry out the business,
each partner is acting as theagent of all the partners

The actual authority of a partner is set out in the
partnership agreement.

The apparent authority Is set out ins5 PA 1890every
partner is the agent of the firm and of the other
partners. This means that each partner has the power
to bind all partners to business transactions entered
Into within their actual or apparent authority.
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“4Authority of partners Agency

relationship

Under s5 PA 189@very partner (in both trading and non-trading

partnerships)is presumed to have the implied or apparent
authority to :

. sel OEA EEOI 80 Cil AO

- buy goods necessary for, or usually employed in, the business
- receive paymentsof debts due to the firm

. engageemployees

- employ a solicitor to act for the firm in defence of a claim or in the
pursuance of a debt.

- Partners intrading partnerships have the additional power to
borrow money.

In order to be acting within his implied authority, the individual
partner must be acting withinthe —e—fZ ...’ ' f "f"—s
powers in the particular business concerned: garage businesses
that does not sell carsMercantile Credit Co v Garrod(1962)
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